THE TENNESSEE REGULATORY AUTHORITY

AT NASHVILLE, TENNESSEE

May 5, 2003

IN RE: )
) DOCKET NO.
)

GUTTERGUARD OF TENNESSEE, INC. 03-00082

ORDER APPROVING SETTLEMENT AGREEMENT

This matter came before Chairman Sara Kyle, Director Pat Miller and Director Ron Jones
of the Tennessee Regulatory Authority (the “Authority” or “TRA”), the voting panel assigned to
this docket, at a regularly scheduled Authority Conference held on April 7, 2003, for
consideration of a proposed Settlement Agreement between the Consumer Services Division of
the TRA (the “CSD”) and GutterGuard of Tennessee, Inc. and its affiliate, Dixie Homecrafters of
Tennessee, Inc. (“GutterGuard” or the “Company”) related to alleged violations of the Tennessee
Do-Not-Call Telephone Sales Solicitation statutes.! The proposed Settlement Agreement is
attached hereto as Exhibit A.

Tenn. Code Ann. § 65-4-404 and Tenn. Comp. R. & Regs. 1220-4-11-.07(1) prohibit
persons and entities from knowingly making or causing to be made telephone sales solicitation
calls to any residential subscribers in this state who have given timely and proper notice to the
Authority of their objection to receiving telephone solicitations. Tenn. Code Ann. § 65-4-405(f)
authorizes the Authority to initiate proceedings relative to violations of the Do-Not-Call statutes

and the TRA rules and regulations promulgated pursuant to the Do-Not-Call statutes.? “Such

' See Tenn. Code Ann. § 65-4-401 et seq.
? See Tenn. Comp. R. & Regs. 1220-4-11-.01 ef seq.




proceedings may include, without limitation, proceedings to issue a cease and desist order, to
issue an order imposing a civil penalty up to a maximum of two thousand dollars ($2,000) for
each knowing violation and to seek additional relief in any court of competent jurisdiction.””

The CSD’s investigation in this docket commenced after it received a complaint on May
14, 2002, alleging that the complainant, a person properly listed on the Do-Not-Call register,
received a telephone solicitation from GutterGuard on May 9, 2002. The CSD provided
GutterGuard with notice of this complaint on May 16, 2002. Between June 20, 2002 and
February 7, 2003, the CSD received nine additional consumer complaints against GutterGuard,
cach alleging that a person acting on behalf of GutterGuard made an unlawful telephone
solicitation to a person properly listed on the Do-Not-Call register. The CSD provided
GutterGuard with notice of each of these complaints.

The proposed Settlement Agreement was negotiated as the result of the CSD’s
investigation into the complaints against GutterGuard. The maximum penalty faced by
GutterGuard in this docket was $20,000 arising from fhe ten complaints. In negotiating the
terms and conditions of this Settlement Agreement, the CSD took into consideraﬁon Tenn. Code
Ann. § 65-4-116(b), which provides:

In determining the amount of the penalty, the appropriateness of the penalty to the

size of the business of the person, firm or corporation charged, the gravity of the

violation and the good faith of the person, firm or corporation charged in

attempting to achieve compliance, after notification of a violation, shall be
considered. The amount of the penalty, when finally determined, may be deducted

from any sums owing by the state to the person, firm or corporation charged or

may be recovered in a civil action in the courts of this state.

The corporate headquarters of GutterGuard’s parent company, GutterGuard, Inc., is

located in Atlanta, Georgia. GutterGuard employs approximately one hundred (100) persons in

the state of Tennessee. GutterGuard registered in the Do-Not-Call Program for the 2002-2003

* Tenn. Code Ann. § 65-4-405(f).




fiscal year on June 13, 2002. After receiving notice of the complaints, GutterGuard contacted
the CSD and expressed an interest in settling this matter and in obtaining technical assistance to
assure future compliance with the applicable Tennessee statutes and regulations. In addition,
GutterGuard registered its affiliate, Dixie Homecrafters, with the TRA as a telephone solicitor on
March 17, 2003.

The TRA has received no additional complaints from Tennessee consumers since
GutterGuard received notice of the complaints. GutterGuard agreed to pay to the Authority the
amount of $17,000 in settlement of these violations. The first payment of $5,000 shall be paid to
the Office of the Chairman no later than the first business day of the month following the date
the panel approves this Settlement Agreement. The remaining $12,000 shall be paid in six
installments of $2,000, each of which shall be remitted to the TRA no later than the first business
day of each month for the next six consecutive months following the first payment.

Gary Hopper, General Counsel of GutterGuard, attended the Authority Conference on
April 7, 2003. Lynn Questell, Staff counsel, appeared on behalf of the CSD. Following a
discussion with counsel for the parties and a review of the Settlement Agreement, the Directors
voted unanimously to accept and approve the Settlement Agreement.

IT IS THEREFORE ORDERED THAT:

1. The Settlement Agreement, attached hereto as Exhibit A, is accepted and
approved and is incorporated into this Order as if fully rewritten herein.

2. The amount of $17,000 shall be paid by GutterGuard to the TRA. The first
payment of $5,000 shall be paid no later than May 1, 2003. GutterGuard shall make six
additional p‘ayments of $2,000, each of which shall be remitted to the TRA no later than the first

business day of each month for the next six consecutive months following the first payment.




3. Upon payment of the amount of $17,000 and compliance with the terms of the
Settlement Agreement attached hereto, GutterGuard is excused from further proceedings in this
matter, provided that, in the event of any failure on the part of GutterGuard to comply with the

terms and conditions of the Settlement Agreement, the Authority reserves the right to re-open

O 0o

+’Sara Kyle, Chairman )¢

‘ ?m/ﬂa%/

Pat Mill‘ér, Director

this docket.

Ron Mones, Diggctor
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~ GutterGuard of Tennessee, Inc.

SETTLEMENT AGREEMENT

Thlsb Settlement Agreement has been entered mto between the Consumer Services
Division (“CSD”) of the Tennessee Regulatory Authonty (“Authonty’ or “TRA”) and
GutterGuard of Tennessee Inc. (“GutterGuard”) and its afﬁhate Dixie Homecrafters of -
‘ Tennessee Inc. (“D1x1e Homecraﬁers ) Thls Settlement Agreement pertaxns to alleged
~ violations of the Tennes-see Do—Not-Call Telephone Sales SOIICItalJIOIl law and 1ts

conconntant regulatlons Tenn. Code Ann § 65~4-401 et seq, and Tenn Comp R &
_ Regs 1220-4- 11 07, ascertalned durmg the prehmmary 1nvest1gat10n the CSD conducted

in thls matter,‘ including ten (10) consumer complatnts .against GutterGuard received by

Consumer Services Division -



' the CSD. ThlS Settlement Agreement is subject to the 'approtial of theDire.ctors» of the | | ’:'

The CSD’s 1nvest1gat10n in thls docket comrnenced aﬁ:er it rece1ved a complamt
'on May 14, 2002 alleglng that the eomplamant a person, properly hsted on the Do—Not-' ’
Call reglster received a telephone sohc1tat10n from GutterGuard on May 9, 2002 The k.
CSD provrded GutterGuard w1th notlce of thls complamt on May 16 2002

Between June 20 2002 and February 7 2003, the CSD recelved nine (9)

add1t10nal consumer complatnts agamst GutterGuard each allegmg that a person actmg o

on behalf of GutterGuard made an unlawful telephone sohcrtatron to a person properly
listed on the Do-Not-Call register. The CSD provxded GutterGuard vmth notlce of each ’
ofthesecomplamts E BRI \ | |
Tenn. Code Ann § 65—4—404 and Tenn Comp R & Regs 1220-4-11 07(1) |
prohlblt persons from knowmgly makmg or causmg to be made telephone sales
solicitation calls to res1dent1al subscribers in thrs state ;who have gwen ttmely and proper
notice to the TRA of their objection‘ to recelving telephone solicitations Tenn Code
~ Am. § 65-4—405(f) authonzes the TRA to assess penaltres for vrolatlons of the Tennessee _
vDo-Not-Call statutes, mcludmg the 1ssuance of a cease and de51st order and the
- 1mposmon of a civil penalty of up toa mammum of two thousand dollars ($2 OOO) for
each knowmg v1olat1on The maxrmum ﬁne faced by GutterGuard in thrs proceedmg is
twenty thousand dollars ($20, OOO) ansmg ﬁom the ten (10) allegedly i 1mproper telephone .
sohcrtatlons ‘ T
- In negotlatmg th1s Settlement Agreement CSD rehed upon the factors stated in.

Tenn. Code Ann. § 65-4—116(b) mcludmg the company’s size, ﬁnan01al status, good




farth, and the gravrty of the vrolatron The cotpbrate headquarters of GutterGuard’

'}parent company, GutterGuard, Inc is in Atlanta, Georgra ‘with ofﬁces m Columbus

tGeorgta Charlotte ‘North Carolina, Greenvrlle South Carolina, Memphls Tennessee .
' vNashvrlle Tennessee and Phrladelphra, Pennsylvanra qutterGuard employs‘

»' approxxmately one hundred (100) persons in the state of Tennessee GutterGuard
reglstered in the Do—Not-Call Program for the 2002-2003 ﬁscal year on June 13, 2002
| After recervmg notrce of the complamts GutterGuard contacted the CSD and expressed . |

an mterest in settlmg this matter and in obtarmng techmcal a551stance to assure future

comp‘hance w1th the applrcable Te_nnessee statutes ~and regulatrons. In addrtr_on,
__ GutterGuard registered its afﬁliate, Dixie ‘Homecraﬂers, with the TRA as a telephone .
B sollcitOr on March 17, 2003. | 0 |

| In ban effort ‘to resolve the alleged- violatio’ns' revealed during the CSD’

: 1nvest1gatron 1ncludmg the complamts represented by the file numbers captroned above 5

- and any other complamts whether known or unknown by the CSD prror to the executron-

of thrs Settlement Agreement the CSD and GutterGuard agree to settle tlns matter based
upon the following acknowledgements and terms subject to approval by the Dnectors of l
the TRA: o

1. GutterGuard neither admits nor denies that the ten (10) complaints against it are true
. and vahd complamts and that it acted in v1olat10n of Tenn. Code Ann § 65-4-404 and

Tenn. Comp. R. & Regs 1220—4-11 07, |
2. Since recervrng notrce of the complamts that are the sub]ect of tlns Agreement
GutterGuard has attempted to come into complrance wrth Tenn Code Ann § 65-4-

404 and Tenn. Comp R. & Regs. 1220-4 11 07. GutterGuard contacted CSD and




.expres_Sed an intetest in taking action to prettént 'noncom.p‘liancein the futuré. In
: additlon, Gntter(‘niard tegistered its} affiliate, D‘ixlievI-'Iomeeraﬁers lwith the TRA as .a
telephone solicltot »o'n March 17, 2003 and reeeines a monthly copy of the‘;b'é_NOt_
Call register. IR VV SRR _‘ |
3. GutterGuard agrees to pay on its behalf and on behalf of its affiliate, AD"i'xi}’ef‘
N Homecraﬁers, the amount of seventeen tho_usand dollars (6 17,00000) in settlement of .
' ,theSe complaints. ~The first ‘payment,‘. in the amount of ﬁve thousandv dollars ‘
| 1(85,000.00), shall be remitted to the IOﬁFice of the 'Chaﬁan of the TRA no later tha.n
the first business day of the month following the date the panel of ljirectors assigned‘ |
to this docl{et approves this Settlement Agre*elament.1 The remaini-ng twelve thousand
dollars ($12,000) will be patd by GutterGuard in six (6) installments of two thousand '
dollars ($2 000.00) and each shall be remltted to the TRA 1o later than the first
o busmess day of each month for the next six (6) consecutlve months. Upon payment -
v of the amount of seventeen thousand dollars (817,000. 00) in compliance w1th the
iterms and conditions of thls Settlement Agreement, Gutt_erGuat_'d is excused_ from
further proceedlngs in thls matter. | |
4. GutterGuard agrees 10 comply wnh all prowsmns of the Tennessee Do-Not—Call
| Telephone Sales Sohc1tat10n law and regulatlons :
S ' GutterGuard agrees that a company representattve w1ll attend the Authonty
Conference during whxch the Directors consider this Settlement Agreement |
| 6 ~In the event that GutterGuard fails to comply with the terms and cond1t1ons of this

'Settlement Agreement the Authorlty reserves the rtght to re-open this docket.

! The payment may be made in the form of a check, payable to the Tennessee Regulatory Authonty,
referencmg TRA Docket No. 03-00082. :




"GntterGuard, shall pay .any and all”cc}sts'v inCurred tn enfetcing the Settlement
| Agreement'. S | - |
7. If any clause provxsmn orb sectlon of thlS Settlement Agreement shall for any reason o
' 1 ¥ be held 1llegal 1nva11d or unenforceable such 1llegahty, mvahdtty or unenforceabthty“
'shall not aﬂ‘ect any other clause prowsmn or section of this Settlement Agreement
- and th1s, Settlement Agreement shall be construed and enforced as if such 1llegal |
‘mvahd or_ unenforceable clause, section or other prov131cn had not heen containedd
herein. i | | | |

. This Settlement Agreementrepresents the entire_agreement bett&een the parties, and
there are no representattons agreements arrangements or understandmgs ora.l or
'wrltten, between the partles relattng to the subject matter of this Settlement i

Agreement which are not fully expressed herein or attached hereto.

(D

Eddie Roberson v v
- Chief, Consumer Services Division
Ten_nessee Regulatory Authority
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